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UK's Serious Fraud Office historic first
prosecution of company for overseas corruption

Mabey & Johnson Limited ('M&J™Y, an English company
supplying bridging equipment, largely in the developing
world, has been the subjedct of 3 landmark progsecution for
overseas corruption by the UK's Bericus Fraud Office
{("SFOT. Herbert Smith advised ME&J.

On 28 Saeptember 2009, M&J was sentenced at Southwark
Crown Court following its decision o plead guilty o offences
of averseas corruption In respect of historical contracts
antered nte with the governments of Ghang and Jamaica
and of braaching sanclions in relation to a contract with the
government of Irag under the auspices of the UN's Oif for
Food Programme.

The compary was fined £3.5m and was mads the subjsct of a confiscation order
irs e sum of £1.1m. The company alse agreed to pay compensation to the
affacted customers and to pay the SFO's costs.

The case is significant 2z i represents the first successiul UK prosecution of a
company for gvarseas corruption, s also the Brst ime a defendant has heen
senisnced following the 8FQ undertaking ples discussions with the company in
accordance with e femmns of the Aiorney Ceneral's Siidetines on Plea
Piscussions n Gages of Setious or Compdex Fraud which ware published in
March 2009, Thiz fad fo the 8F0 and the company putting forward, on an agrasd
bagiz, 3 senlencing propesal for the court's consideration.

The cormpany's decision o self report the overseas corruption concems {o the
SF0 In sarly 2008 was taken at a time of great unceriainty as 10 how the SFO
wonld react, However, M&JS considerad that in the light of the svidance reviewsd
during the investigations it had conducted with the assistance of Herbert Smith,
Hat to report i the 8F0 would enable I to draw a line under the past and allow it
o move forwand with ks business in an ethical manner. 8y proceading in this way
arul providing full co-operation {o the SFO durling the course of its investigation
ard subsequent prosecution, it resulted i the case coming before the court
muh faster than would otherwise have been the case,

The SFO's approach to M&J's declsion to selfraport mirrors the approach that
tha SF0 sdvocated In the Guide it subsequently publishad in July 2009, which
sals pul how i would deal with companies that self report instances of suspeacted
overseas corruption 1o 8.

it is plaln from the Guide and subsequent pronouncements by the SFO that itis
actively seeking to sncourage companies to selfreport the sing of the past, The
S5FO offers o companies & carrol in the form of the prospect of receiving
popariionate and possibly a civil ouicome. Conversely a fallure to selfreport will
run the visk of mors serious conseguences in the evaent that the 570 becomes
aware of thase matters through it own investigations and souwrces. in some
casas, that could lead o moneay laundering prosacutions of individuals wha
became aware of the corruption affer the event snd used the procseds without
aking any repart
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in order o ghve reticent companies pause for thought the 870 has also said
recenily that in appropriale cases it wilt be prepared 1© ap islephong calls in
ordar o investigate companies suspocted of being involved iIn overssas
corruption. We shall consider in graater datall in a separate client briefing the
factors that commonly nesd to be considerad by companies in defermiring the
nros and cons of salfreporting overseas corruption issues to tha SFO.

Based on our involvement advising M&J in connaction with its decision to self-
raport and, subseguently, 0 enter into plea disgussions with the SFC we
sonshdar hat in an appropriate case the approach reflscied in the Guide and the
Guidelines can provide companies who self-report with 8 number of benefiis.

Based on the evidence that had coms to Hoht as a resull of its own investigations
KE&J notified the SFO at an early stage of il decision fo plead guilty. M&J took
this decision hafora walling to see whether the 8F0 would seek to proseculs s
former direclors. This was a pragmatic decision that enabled M&J to be
sentenced and achieve closure on this historical apisods much sconer than
woulid ofherwize have been the case, During the same period there was &
changs in the compuosition of M&J's board with board members associated with
this historica! issues stepping down and new board members appointad,

w&Js dacision o co-onerate fully with the SFO's investination and (o share tha
findings from its own investigations with the SEC enabled a consbructive dialogue
i take place with the SFO. The fact that the board members wha had
Iwolvement with the historic confracts had stood down and new hoard members
heor appointed assisted ME&J o bulld & rapport with the SFC and enabled, for
gxample, agresment to be reached that M&J could instruct us as its lawvers o
underiake delaiied document reviews and underiake inlerviows. It also allowed
M&J o agrae the scope of the investigation. Whare a company seifrsporis and
can show a genuing commitment to resolving histonie issues i increasas the
nrospects of # being able to Influence what further investigations are uridertaken
and by whom. It goss without saying that the SFC must be satisfisd that the
ambit of the proposad nvestigations is sufficient, that those investigations will be
undertaken properly and the rasulls shared with it in an appropriate fashion. The
approgsh sat out i the Guide therefors, provides the platform for sensible
discussions o take place conceming the exdent of further reviews, Thatis o be
wealoomed as in most cases § would be disproportionate to look under every rock
“st in case”.

The Atiorney General's Guidelines stals thal the purpose of plea discussions s
o narrow tha issues in the case with a view to reaching a just outcome at the
eartiest possible tme, including the possibility of reaching an agreement about
accapiable pleas of guilty and preparing a joint subrission as fo santence.

The Guidelines recognise the imporiance of ensling that any plag discussions
command judicial and public confidence and regardiess of any recommendations
wihich the proseculor and defendant may have made conceming the appropriats
sentencing, the sentencing judge remains the sole arbiter of what is an
appropriste sentence and can choose to disregard such recommendations. We
shall set out in @ separale client briefing a2 more delailed analvsis of the
Guideines ant soma of the practical implications that can arise.

fry determining whether or not io accapt an offer by a defendant the prosecutor
st sl have regard 1o the principles set oul in the Code for Crown Proseculors
and be salisfied that the charges:

raflact the sericusness and exdant of the offence;

give the oourt adequate sentencing powers,;

enable the case tov be presented in a dlear and simple way;

the basis of plea enables the courl to pass a sentence that matches the
serousness of the offence;

the inferosts of the victim are taken into account; and

that the bvaestigating officer’s views are taken into acoount with regard 1o
the suitabllity of the proposed plea agreament.

DO PPN

The Attorney Generafs Guidelines gave MAJ an opporiunity to discuss the
factust posiiion in detall with the SFD and to identify the areas which were and
wera nof agreed and o discuss whether or not { was necessary (o have g
eontestad hearing in order fo resobve these factual issues,

Thereafior there was an opportunity 1o debate with the 8FQ the number and
aature of proposed charges bearing in mind the need for the court to be able o
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pass an adequate sentence and for the case 1o be presented in a clear and
simpie way, Whilst avary case will tumn upon s own particuiar facts if should be
noted that plea discussions conceming companiss arg in practice fkely o be
me shrafghtforward as the prospect of a custodial sentence does not have to be
congidersd in the same way it doas where individuals are concemed.

Tha Guidelines provide that once agreement has been reached conceming the
pleas, the parties are (o present a joint written submission o the court ragarding
what would be an appropriate senfence with a view t0 8 document lisling both
aggravaling and mitlgsting faclors being agresd.

# was thorelore possible in M&JS's case as part of the formal plea agreament o
agrea with the SFO a joint approach 1o whal would constitute an soceptable
santence and 2 written ioint submission on serdsnce was prasentad 1o the court
in srlvance of Bw sentencing hearing that made proposals conceming the
amourd of fingfconfiscation and the basis on which compensation should he paid
B the affectsd customers.

The Mstovical nature of the conduct in M&J's case meant that the provisions on
confiscation condained in the Criminal Justice Act 1888 as ¢riginally enacted
appiled. The conseguence of this was that there was no powsr vested in the
court to infilate 8 confiscation enguiry of its own motion unlass the SFO applied
for an grder. As part of the ples discussions, the 8FO had agresd with M&J not
s provide the required wiitten notice 10 the courl in order to give tha court
jurisdiction o make a sonfiscation order under the terms of the Criminal Justice
At 1888 unless the court had first indicated It was satisfied that the fotal of the
financtal crdars was approgriaie. This therefore enabled M&J to nsulate iiself
from the risk of 2 potentially draconian confiscation order.

I any case invobdng a corporate where 5 fing andfor confiscation is the principal
rarniady, the issue is what should the approach o calculating the fing/eonfiscation
order be. Should & be by reference to wrnover, the gross proceeds of any tainted
confracts, or net profits. In M&J's case, the principle put forward and endorged by
the court was 0 ook at the nat profits plus BPI of the ainted condracts which
warsg the sublect of the charges. i was then for the Judge fo allocale betwsesn
fine and confiscation and betwesn the charges. 1 is hoped that such an approach
witl become the novm, singe 2 confiscation order which could be based on the

gross procseds of the ainted contracts could maan thal, in inancigl lerms, the

compary shoukd fight,

&1 the sentencing hearing the Judge, Mis Monour Judge Hiviin G0, noted that this
was the first case o be serdenced following plea discussions having taken place
I aceordance with the Allormey General's Guidelines. The Judge made it clear
that it was for e sourt (o decide, quite indepsndently of the parties, whether the
proposed serdence was appropriate in the circumstances of the case and | hadd
o be the courl's sentence. Having said that the Judge considered that in its
discussions on senfencing with M&J, the SF0 had taken info account the correct
factors and the sentence against MA&J reflecied the level of the financial award
that had been discussed by the parties. The Judge also stated that he
comsidered MELYs decision 1o seff raport provided s most important mitigation
and he acknowledged the considerable co-operation that it fad provided
hraughout the process.

Mote: As mentionad in this briefing further client briefings will be circulated shortly
whith deal withe

1, Fackors to b considerad by companies when deciding whether 10 seh-
reporn io e SFO.

2. Practical issues o be considered when undertaldng plea discussions with
the SFO in accordance with the Altorney General's Guidalines,
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To anguire shout frther publications, or to unsubscribe from this e-bullstin,
please emai s, o visit the Horbert Smith website ha.

The corgent of this article does not constifute legat advics and should not be
redied on as such, Specific advice should be sought about your specific
ciroumsiances.,
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Herbert Sraith LLP, Gleiss Lutz and Stibbe are three independent firms which
have g formal sliianee,
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