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Narrowing the differences between US and UK
anti-corruption law

SumTETY

« Avaecent US case inwhich a company pleaded guilty to
Dritiing both foreign government officials and foreign
private individuals may signal 8 new desire on the part
of the US Depariment of Justice to tackle overseas
commercial bribery,

« UK companies with US operations should consider
bolstering thelr FCPA compliance programmes to
pravent the bribing of foreign individuals in fight of both
this case and the forthcoming UK bribary bill.

i has long been known that there are significant differences belween the scope
of the LS Foreign Corupt Practices Act 1977 ("FCPA™) and corresponding
provisions of English faw:

& Whilst the provisions of the FCPA do not apply to any facilitating or
expadiing paymant fo & foreign official, political party or party official,
unider English law, all facititation payments, however small, and even IF
paid 1o ensure that persons do what they are in any event obliged to do,
miay be Megal It they are paid corruptly;

& Thers is no equivalent provision to the FCPA 'books and records’
provisions in the UK legistation (except insofar as companies are required
o mairian accounts by the Companies Act 2006},

® The fact that the conduct was Jawful in the country whers it fook place s
no defence under English law but is under the FCPA;

» The FCPA applies to (divect or indirect) corrupt paymerns to a foreign
afficial, political party or party official. The English anti-lribery legislation,
in condrast, is witder and applies to corrupt payments 1o any agents,
whather or nat they are hased in the UK or abroad, and whether or not
ihey are agents of a public body. Thersfore UK lagisiation can apply o
brines paid o private company emplovess to influence their actions in
ralation to thelr emplovers.

Despite thess, and other, express differances, thare ars cases which have
demonsirated that the FOPA "hooks and records’ provisions could be used to
prosecuts the bribery of private individuals as well 55 public officials.

Bow, a recant US case, United Siates v Control Components Ine, has further
dilited the differences betwean US and UK anti-corruption legistation. Control
Components Inc {"CCI"} paid approximately $7 million in bribes to humerous
oifipers and employees of state-owned and privately-owned customers around
the world, including in China, Korea, Malaysia and the Unitad Arab Emirates, in
order o refain business generating approximalely $47 miliion in net profits.
Apgroximately $4.5 milfon was paid in bribes to officials of foreign state-ownad
grierpises, for which GO was charged with FOPA violations,

interastingly, a5 8 result of paying spproximately $1.85 million o bibes to officers
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anct ermplovess of forsign and domestic privately ownedd comparies, CCl was
also charged with violating the Trave! Act which probibits uging inferstate or
foreign commerce o promote any untawiul activity {including bribery In violation
of stale law). The Department of Justice ("DoJ™) used the Travel Act to charge
GO in connection with conduct that vislated the California stale commerciat
bribery statule, which prohibits offering an employes anything of value corruplly
and without the knowledge or consent of hs employer iy retum for the employee
using o agresing 10 use their position for the benefit of that other parson, CCI
pheaded guiity to beth the FCPA and the Trave! Act viclations and agreaed 0 pay
@ fine of $18.2 mitlion, implement an anti-bribery compliance orogramme, refsin
ar indepsndent compliance monitor, and continue o cooperate with the Dod's
irsvesstigation.

Thig case is a8 potent example of a2 seemingly new willingness on the part of the
(ot o use the Travel Act in an overseas contexd to prosecute commercial
bribery as well a3 the bribery of foreign public officials. 1t is also a Turther bluwing
of thie dividing lines between US and UK anti-corruption law and UK companies
withs 153 operalions should, as a result of this case, conzider strengthening thelr
i oomplianees programmas (o address commorsial as well as governmeni-refated

i bribery by thelr US operations.

To subscribe or unsubscribe
Teo anguire about further publications, or o unsubscribe from this e-bulletin,

The contont of his ardicle does not constitule legal advice and should not he
relind on a8 such. Specific advice should be sought about vour specific
clroumstances.

Harbarl Smith LLP, Gleiss Lotz and Stibbe are thres independeant firms which
have 2 formal sliance.
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